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Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

3T 3IU I12gl, tr UTT yea, 31&i<I4l«-II1 11g4I€rz TT uITTI. ~ 3Wt'~ :
29/JC//KS/2010 ·~ : 28-09-2010 ~~

Arising out of Order-in-Original: 29/JC//KS/201 0, Date: 28-09-201 0 Issued by: Joint
Corrnnisisoner,CGST, Div:RRA, HQ, Gandhinagar Commissionerate,
Ahrnedabad.

··o

Name & Address of the Appellant & Respondent

M/s. Gujarat Apollo Ind Ltd

p){ arf@a zr 3rflea arrrials 3yr aa & at ass mgr a #f zqenfenf ft
·crffi~ TfC: xfa=r=f 3~ q7f ~ m~a:iur ~ ~ cJJx~ % I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

. 0 \'.lfRTI fficf>R cpT :J;T-0afUT 3~ :
Revision application to Government of India :

· (1) ·,-~~~l'rlI ~~1 ~~. 1994 cB1' tTRT 3Wm ~ ~ •~ ~'f * E1R B
1fllcfff 1:!fxr cn'r '3tf-l:.ITTT per argq 3iavid yr)err 3at '3ra fr4, +TTd al,
1-~CTT Ti?JT(Yj'<:[, x]\Jfx-q f@mt, atf +ifGraa, a tu ra, via mf, { fact : 11000·1 cpf
1 sir=f) nft

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Sedion 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ufRmt a) glfma i sa # sf arar f@av#t 4aGrI m 3R cb1-<-a1~
·it ·.rn rc)1-x'i'l' ·~10-sPII-< x='r ~ 'f!U..sPII-< B l=f@ ~ \Jlm ~ wf B, u fa# qagrr z Tuer #i .
·r-11t· ·qt;· f"J1-{T)· cJJl-<-811'1 B u fa4 asrm m l=f@ al fur # hr1 g{ st 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of

-L processing of the goods in a warehouse or in storage whetl1er in a factory or in a warehouse.

(~) ·rn«r cB' are faft ls, zn rag frmm l=f@ tR m l=f@ cfi 1c1·frrr.r :·
. 7f)'i;c[ T-fR>T tR 8qr<t zca fad # au \Jff 'l'.fITTf cB' ~ fcRll' ~ ~'"'-(:D} •

%t • a\
(b) In case of rebate of duty of excise on goods exported to any country ·
India of on excisable material used in the manufacture of the goods which a
country or territory outside India. ~-:=-~- ·
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(«) zuf zrca mr ·rar fhu f@ rd ars (iura zn per t) frfa fin +Ir
ma it

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

'cT 3:jfcr:r '3 ,41 fi .-1 cJ5l" '3 c'4 I Ci rJ ~ cf> :flcfFl cf> ~ "GTI" sq@l #fee n-a al nu{ ? si
' ' ' _:,,, . -P.--n-rr ' ~ ~ ' .-A 'VT 31lgT oil gr III gq 1ta ...1 cn ~\1119'-t' 3~, 31'-11C'1 cn TIRr lfl1,c1 cIT xP1~:r lix ~11
-me; "i:f fcrffi•3~ (-;:f.2) 199s 'c1Nf 109 m Pl;g;cfd ~ Tf1Z m 1

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) it sarea gge (srftca) Para«ft, 2001 cB" f.:n:r=r 9 cB" 3icfrfcf fcrP!fcftc · WT'::f ·xj";JH
gg--o i at fii ii, fa amt # ,f 3mag )fa Re#ta ft nu fr p-s i
3flat am#gr at at-al ,Rjiarr 5fr am4a fut urn aft wr rer wrr 4
:F--cll~~q· cfJ 3:fc=rfc=r tTRT 35-~ if Rmffif LJfr cB" :fTTTFl cB" x=rwr cB" z-rr~ tl"3TR-6 ·clldfl cl~ "!:fl:~T

1fn?r#r~ 1
The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the elate on which the order Q·
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Chalb11
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, ·19-14, uncler
Major Head of Account.
(2) Rfur 3r4ea # rrer ui ira vag alg wt zm '3x-1x'1 cf)ff m c'IT wr-.T 200/--
~'TlcfR cBl' \i'fR 3it orei ica van ya ala vur st m 1000/ ·-· qft tJ~x1 '2"1 [c'fFT .-,',l
\i'fR I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees o, ,e
Lac.

tr gye, tu sud zyca vi iq arql#tu mrmf@erafr 3flea
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) cb<if\"ll" '3c:llli:i--l -~ 3~, 1944 clft 'clNf 35- uom/35-~ cB" 3Tcrih=r:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

~qR=cvi:i 2 (1) cp if ~ 3~ cB" 3@lcfT c!ft ~, 31tfrcm cB" trrr-1~· 11 x'11-rrr
gca,'a Gara4 zyea vi &ara or4l#tu =nznf@raw (fre) al qfa &it#la ifr[c\cf)l

. 3li!Pii:iltjlq if 3j1-2o, qea iRqa rag, art I, QJ$flqltjlq-380016.

To the west regional bench of Customs, Excise & Service Tax AppellatEi Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3c:llli:i--I ~ (3rcfrc;r) Ptlll-!lcl<:>11, 2001 crft 'clNf 6 cB" 3'@llcf -~q-=;r ~-\!-3 ·11 fiqffj,,
fasg 3rgrr an414ta =rnf@raoi #1 mt{ rql fag 3r4le fag mg 3rrr clft -cl Ix i:rl?PTT ~fr;"('f
uii war zyca l in, cans #t T-frT 3TR 'C"l<WTT Tf"lJ"T ~ ~ 5 "BF.TT "[!J ,:Hl"ff <[)Tf f. <Tf. i
6q, 1000/- #tu 3wr sift\ urei sn zycrs # min, an #t nit ai anrm vi I
T; 5 lg zT 50 Gr a t al q; 5ooo/- uh ?st sift or&i Ir zyc; 0) uit,
~ cI5'l· 9"fTr 3TR 'C"l<WTT Tf"ll"T ~rff ~ 50 mwa wnlar & aei 6T; 10000/ - q~) ft
3hurt ±tfh] al #ha err farer #k a a1fa5a a rue as a i vier 4) rh1 re
~\NT ~~ favfl fa ads~a ea a ?a a6t zrrar cpf if

0

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Hs. "I0,000/. - ~pm;?/ ·
where amount of duty/ penalty/ demand/ refund is upto 5 Lac, 5 Lac to 50 Lac and aboveso 4a? ..%,
~E;,spectively in the form of crossed bani< draft in favour of Asstt. Registar of a branch of a11J\/ '.--:,/%,·,,:; ~ sf
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nominate public sector bani< of the place where the bench of any nominate public sector bani< of
the place where the bencl, of the Tribunal is situated

(3) zIf? gr arr?sr i a{ ire an?ii ar mrhr sh & it r) per airfr 46ha ar grarr srja
i,?l -!l hti<H \JJFIT "tlrfec: ~ cT&f cl5 ~ 'stz ift" f frat q8) arf aa a fag zrenfenf srfl#ta
~w11fl:'l<ITTur a va 3rill zn flunl a) va 3ma fa5za unrar t 1

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one applicatron to the Central Govt. As the case may be, is filled to avoid
scriptoria worl< if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) urn«ru yea are)fut +97o zem i±if@r 6t 3rqP+aiafa fefRa fag ra
srt 3la u re mr}gr zrnfRnf ffua qf@art arr2gr ii ,ala #) a qR -~
·x•i.G.50 th) cr,r rll Ill 1 cu zca f@ease cam it afet
One copy of application or 0.1.0. as the case maY. be, and the order of the a~journment

authority shall beer a couri fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
tile court fee Act, 1975 as amended. ·

(5) gr 3i) iaf@a mrcii at Piruraar fuii at sit f en 3naff« fh5a urar &
vi) lr zyca, #ha sqrgc vi ara 3r4@)at; =znrzn@raw (ruff4fe) fm, 1982
1fa
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) '{fr;JTT ~("cf>,~~~~ 'Qci tlclli:h{ 3-lli"!<>tl<-l~ (~fc,) c)'l IB 3-llfrm c)'lmr a:1-

her 3eu ea 31@)fez1#, &&99 #r ear9h3iii fa#hr( i€an-2) 3/f@0fr 28V(2%y ft
:ri-~TT ~ <-~) fu;;:ricn: of..o(,. ~ o ~V ar cB'I' fcm'Rr~' ~q,Q,V cfTI' <Qm c3 h3ivfrpara al f arrst
'J]'~ t\-. 'tiTTT~-Rrc, are qa-if?r 5rmacr 3ari , ara fh gr IT c)'l 3-ic=f<rra~ cB'I'~ cJTcfr
3r)fr er «f@armlu3rfrart
c)i-;:fim .:'.>,QI~~ 'Qcf :t-)~ c)'l 3-Rf(Tfcr" an fau arr raniies gnf@?

(i) <Qm 11 £ a 3inf e#fa zaa
(ii) rlz sa Rt ft a{ na ff@

(iii)

.- , 3rr) arraz f@ srnrhan far (i. 2) 31f@)f27z1, 2014 '$ 3ffiJ=~ ~r 'fcT fcRl)' 3-rcft-c>tRf~w{)' _cfl
mgr f@arr#trrarr 3rifvi 3r@ at rapa&i tit I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) elated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

-) Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(G) (i) ~r Jn-aw rt' IDTI 3r4hr@rawr hnr sari green3rear gen znavfafrar iflTilT fcp-Q' iW~

<)1 l 0'1/c, 3]:IffTI~f q:r 31R orzjhrus fa1a at as avsh 10% rarerw frsrrafra I _ Jq3'

. .
. .
(6)(i) In view of above, an- appeal against this order shall lie before the
p~yment of 10% of tl'.e cluty.d~ri:ian?ed w~

1

ere duty or duty and penalty are(1 } _
penalty, where penalty alone rs rn dispute. . ~ h

•,
:.t> *

*--·· ----
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ORDER-IN-APPEAL

F.NO.V2/80/GNR/201B-:l.9

This order arises out of an appeal filed by M/s. Gujarat Apollo

Ind Ltd, Ditasan, PO-Jagudan, State Highway, Distt. Mehsana (in

short 'appellant') against Order-in-Original No.29/JC(l<S)/2010 clatecl

28.9.2010 (in short 'impugned order') passed by the then Joint

Commissioner, Central Excise, Ahmedabad-III (in short 'adjudicating

authority').

2. . During the course of Audit, it was noticed that in the month of

December, 2009, the appellant availed Cenvat Credit of Rs.

25,23,022/- of GTA Service for outward transportation of goods. for

the period from April 2005 to December-2009. A Show Cause Notice

dated 12.08.2010 was issued to the appellant. Adjudicating authority

vide impugned order disallowed Cenvat Credit of Rs. 25,23,022/

wrongly availed on GTA Services for Outward Transportation and

order for its recovery under the provisions of Rule 14 of the Cenvat

Credit Rules, 2004 read with proviso of Section 11A4(1) of the Central

Excise Act, 1944 alongwith interest under Rule 14 of CCR,2004 read

with Section 11AB of the Central Excise Act, 1944 and also imposed

penalty of Rs. 5,00,000/- under the provisions of Rule 15 of

CCR,?004.

3. Aggrieved with the impugned order, the appellant filed the
present appeal wherein, inter alia, stated that:

(i) Sale of pattern has not been taken in to account by the the
adjudication authority.

(ii) The adjudicating authority has ignored the Board's Circular
No. 97/8/2007-ST dtd.23.08.2007.

·(iii) The matter is settled by the Hon'ble Larger Bench of Tribunal
in the case of ABB Ltd V/s. Commissioner of C.Ex & S.T.
2009(15) S.T.R.23(Tri.L.B.).

(iv)The appellant is also relied on the decision of the Hon'ble High
Court of Mumbai in the case of Coca Cola India Pvt Ltd V/s.
Commissioner of C.Ex, Pune-III 2009(15) S.T.R. 657(Bom.)
and Hon'ble CESTAT Ahmedabad in he case of Mahindra Sar
Transmission Pvt. Ltd V/s CCE-Rajkot-2010(250) E.LT.
373(Tri.Ahmd).

(v) Penalty imposed under Rule 15 is not sustainable as the
appellant has availed the credit of seryigta gy the strength of
decision of ABB Ltd. or Hon'bte Trby4@""%, ·

%¥ ""'I6 = • ii.z ·:' :±
) C =s\~, ···•···· ~,.«Go -$90 93,-«°
<4 "" s s" .¢

*
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4. Personal hearing in the matter was held on 09.10.2018. CA Shri

Gopal Singh Laddha, appeared on behalf of the appellant and

reiterated the grounds of appeal and submitted citations of case law

of Pai-th Poly Wooven Pvt Ltd, Vasavdatta Cement Limited etc.

5. I have carefully gone through the appeal memorandum,

submissions made at the time of personal hearing and evidences

available on records. I find that the main issue to be decided is

whether the appellant is entitled to Cenvat credit of service tax paid

on Outward Freight services availed on direct sale from the factory

gate i.e. beyond the 'place of removal' or otherwise during the

relevant period. The period covered in the present appeal is from

·0 · April 2005 to IDecember-2009. Accordingly, I proceed to decide

the case on merits.

0

6. In this regard, I find that the issue involved was already settled

by the Hon'ble CESTAT, Chennai Larger Bench in the case of ABB Ltd.

Vs. CCE & ST, Banglore [2009(15) STR-23(TH1.LB)]. However, in the

appeal before the High Court of Karnataka by the deptt against the

said judgment of the CESTAT, the Hon'ble High Court of Karnataka

upheld the decision of the Larger Bench of the Tribunal. As against

this order of the High Court of Karnataka, the department filed Civil

Application No.11402/2016 against ABB Ltd. before the Hon'ble

.Supreme Court of India. This civil application was tagged with Civil

Appeal No.11710/2016 filed by CCE, Belgaum Vs. M/s. Vasavadatta

Cements Ltd. The Fon'ble Supreme Court of India vide judgment

elated 18.01.2018 [ reported in 2018(11) GSTL-3 (SC)] on the

subject matter has categorically discussed the words and phrase.

"from the place of removal" as it stood in the definition of 'input

service' in Rule 2(1) ibid prior to amendment w.e.f. 01.04.2008 and

held us under:

"Cenvat credit - Input services - GTA services - Outward
Transportation of manufactured product - Place of
removal - Definition of input services as it existed prior
to amendment in 2008, included term "from place of
removal" - Certainly it has to be upto a certain point 
Thus GTA services used fo~~~transportation of
goods from place of remov. 1,fe·it@et· y gate up to first
point of delivery VIZ. a D po or a , mer's premuses" sr 1a..J6" ~.,;"-ft ;:,q

-% +s 3
.» I.:o <~ ~ .,; •.·.... ~. io 3$$
9 5, "°& ""o » s".¢;
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-5 F.NO.V2/80/GNR/2018-19

covered under input services - However,, post 1-4-2()08
amendment,, said term having been substituted by term
"upto the place of removal", credit beyond such place
not admissible - There being no error in concurrent
orders of CESTAT Larger Bench and High Court,
impugned order sustainable - Rule 2(l) of Cenvat Credit
Rules, 2004. [paras 5, 6, 7, 87"

Following the ratio of this judgment of the Hon'ble Supreme

Court'of India, I hold that the appellant is eligible for availing Cenvat

credit of service tax paid on the Outward Freight in case of direct sale

from the factory gate and accordingly allow the appeal filed by the

appellant with consequential relief, if any, for the period covered prior·

to 01..04.2008. Consequently, to this extent the demand and interest

confirmed and penalty imposed vide impugned order is set-aside.

7. As regards the period post 01.04.2008 and upto December- 0:
2009, I find that the appellant is not eligible for availing Cenvat creclit

. ~
of service tax paid on the Outward Freight for the period covered post

01.04.2008 and upto December-2009 as per aforesaid judgment of

the Hon'ble Supreme Court of India dated 18.01.2018 in the case of

ABB Ltd. vs: CCE & ST, Banglore. As per the amendment done in the

CCR, 2004 w.e.f. 01.04.2008 vide Notification No. 10/2008CE(NT)

dated 01.03.2008 the aforesaid expression "from the place of

removal" is substituted by "upto the place of removal. Thus

from 01.04.2008, with the aforesaid amendment, the cenvat credit is

available only upto the place of removal whereas as per the amended

Rule from the place of removal.

8. I further find in Grounds of Appeal submitted by the appellant

that they are engaged in manufacture of Road Construction
le

Equipment and the same is sold to the contractor. As stated in the

Grounds of Appeal, the equipment price fixed for ex-factory gate

and Ex-factory gate price means, the price at the factory, and does

not include any other charges, such as delivery or subsequent taxes.

The appellant has to arrange the transportation for the equipment

from factory to the site of the contractors. The appellant has paid the

freight which is recovered from the buyers. It is very clear that price

of transportation is not include- of goods, hence there is

no doubt that the sale point i nly.
I

+
i
(5

\
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f.

9. · Hence, I hold that the appellant is not eligible for availing
Cenvat credit of service tax paid on the Outward Freight for the
pcriocJ post 0l.04.2008 and upto December-2009 and accordingly
reject the appeal filed by the appellant for the said period.

1 0 . 39)cat zarra Rta3r9 cfiT fa-1 q c I { I 3ql#a a{ta fannark
¥ '

The appeal filed by the appellant stands disposed of in above
terms.

daraz
a 3Sr,

• es± £%
s°
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Attesjd:
----· ~~- -~
ea. #ks}"
Supd~~~Jeals)
Central GST, Ahmedabad.

BY SPEED POST TO:

M/s. c;ujarat Apollo Ind Ltd,
Ditasan, PO-Jagudan, State Highway,
Distt. Mehsana.

Copy to:
(l) The Chief Commissioner, CGST, Ahmedabad Zone .

. (2) The Commissioner, CGST, Gandhinagar (RRA Section).
(3) The Joint Commissioner, CGST, Gandhinagar.
(4) The Asstt. Commissioner, CGST, Division Mehsana.
(5) The Asstt. Commr (System), CGST, Gandhinagar.

(for uploading OIA on website)
(6) Guard file
~P.A. file.




